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This past October, we reported on the United States Supreme Court’s decision to grant certiorari to resolve a long-standing dispute
among federal circuit courts as to whether state affidavit of merit requirements apply to medical malpractice suits brought in federal
court on the basis of diversity jurisdiction.

An affidavit of merit is merely a sworn statement, filed with the complaint, attesting to the fact that the plaintiff already has an expert
who can support the merits of the claim. In its opinion in Berk v. Choy, the Supreme Court notes that more than half the states in the
country have passed these laws in an effort to stem the tide of costly, and sometimes unnecessary, medical malpractice litigation that
has dramatically increased the costs of healthcare delivery throughout the country. Nevertheless, despite the strong policy reasons
articulated by the defense, the various amici throughout the country, and recognized by the Court itself, on January 20, 2026, the
United States Supreme Court unanimously held that state affidavit of merit requirements do not apply to malpractice actions brought in
federal court under diversity jurisdiction.

The Court’s decision resolves a long-standing split among federal courts and overturns prior precedent in the Third Circuit and other
circuits that had applied affidavit of merit statutes in federal diversity actions. While affidavit of merit requirements remain enforceable
in state court proceedings, this ruling is expected to limit early procedural dismissals in federal cases, including actions initiated by pro
se litigants, like Berk, where affidavit of merit issues frequently arise.

For more information, please contact Joshua E. Gajer, Partner, at gajerj@whiteandwilliams.com or 215.864.6837 or Mubashir Ansari,
Associate, at ansarim@whiteandwilliams.com or 215.864.6255, or another member of our Healthcare Practice Group.

This correspondence should not be construed as legal advice or legal opinion on any specific facts or circumstances. The contents are
intended for general informational purposes only and you are urged to consult a lawyer concerning your own situation and legal
questions.


